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Working with a lawyer  
At the first Court date you will have three choices:  

 

1) Adjourn the case to get more legal advice. This is usually a 2 week 
adjournment.  

2) Plead guilty, present your ‘plea in mitigation’ and make application 
for a spent conviction order. You should take written character 
references to Court to make a spent conviction application. You will 
usually get your penalty on the same day.  

3) Plead not guilty, and have the matter set down for trial, and a date 
for disclosure. Disclosure means the police show you all the 
evidence they will bring against you, and a lawyer can review the 
strength of the case and give you advice about prospect of success 
at trial.  Your trial date could be 6-12 months away and you may 
have other procedural Court dates in between.  If you plead not 
guilty, you can change you plea to ‘guilty’  for example, after 
reviewing the evidence from Police and getting some more legal 
advice.  

 

You can also apply to change your bail conditions at your first Court date, and 

the Court may agreed to remove the restrictions about going to the Roe 8 area.  

 

A lawyer provides you with legal advice, so that you can make informed 

decisions. The lawyer doesn’t make the decisions – that’s up to you.  

 

It may help to ask a lawyer:  

If I plead guilty, what’s the likely range for my penalty? 

If I plead not guilty, what do you think is the chance of success? Do I have a 

strong argument or a weak argument?  

What happens if I lose at trial?   

If I plead ‘not guilty’ do you want to represent me at no cost to me (lawyers can 

claim costs from the prosecution when they win in the Magistrates Court, so 

you’re asking the lawyer to go without payment if you lose).  

What will you need me to do to prepare for trial?   

How long do you think the trial will be?   

How many Court dates will I have? Will you come with me to each Court date?  

What do you think we can achieve by going to trial? 

   

If you want clarification or more explanation – ask the lawyer to clarify. It’s 

good to check that you’ve understood the advice. It doesn’t help anyone if you 

aren’t sure about the legal position, it’s best to ask a question to get it straight.  

 

 

This booklet is intended as general information only and should not be relied on 

as a substitute for legal advice. You may wish to seek advice from a lawyer 

about your particular circumstances. The authors do not accept responsibility for 

any consequences, including damage or loss, arising from your use of, or 

reliance on, the information contained in this booklet.  This booklet was created 

in January 2017. Laws change frequently.  
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This booklet is intended as general information only and should not be 

relied on as a substitute for legal advice. You may wish to seek advice 

from a lawyer about your particular circumstances. The authors do not 

accept responsibility for any consequences, including damage or loss, 

arising from your use of, or reliance on, the information contained in this 

booklet.  This booklet was prepared in January 2017.  Laws change 

frequently.  

 

The Legal Support team is coordinating pro bono lawyers to assist 

activists arrested in this campaign. If you are arrested please contact the 

legal support team with your name, contact number, charge and court 

date, and we will endeavor to arrange a legal advice appointment for you 

before your Court date.   The Legal Support Team is also running regular 

legal education workshops – so you can know your rights.   

 

Legal Support team contacts:  

Text message is best.  

If you are arrested please send us: your name, mobile number, charge 

and court date.  Please send this within 12 hours of arrest so we have the 

best chance to arrange legal assistance.  

 

Kate T       0425 745 250   (text Kate T with details of arrest) 

Kate D      0422 432 874 

 

The Legal support team can assist with education before actions, and 

with legal support after arrest, but we cannot assist with planning actions.  

 

Top tips:  

Remember to take ID if you want to be processed quickly.  

Remember your right to silence – you need to give your name, address 

and date of birth, then you can choose not to answer any other questions 

(stay silent or say ‘no comment’). This can’t be used against you.   
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9 things to consider before being arrested 
Are you over 18?  

• Where an activist is under 18 the police and Court process may 

involve parents and penalties can be more involved.  

Are you a citizen of Australia?        

• If not, check the effect any criminal offences will have on your visa.   

Do you have past criminal convictions?      

• A prior serious record can lead to higher penalties and may affect 

bail if you are arrested. If you have any outstanding charges or 

warrants they may come up when you are being arrested.  

Will your job be affected?  

• Check your employment contract to see if it will be affected by any 

criminal charges or convictions.  

• Would your arrest be considered bringing your employer into 

disrepute?  

• If you need a police clearance, seek further information as this 

could be affected by a conviction. You may be able to apply for a 

spent conviction order, and still have a police clearance.  If you 

need a working with children check – seek further information – 

you may need to explain the circumstances of your conviction.   

Your union is a good starting point for more information about the 

impact in your industry.  

Have you been fully informed about your legal rights and what to expect?      

• The legal support team is running regular legal information 

seminars. 

How will this affect your mental health? 

• A history of trauma, or abuse from authority, can mean some people 

are more distressed or need more support. Some people need 

options to remove themselves from situations.  Think about what 

you need, and talk to your fellow activists to keep each other safe.  

Are you intending to plead guilty to the charges laid against you?  

• There are a range of reasons why you might plead guilty or not 

guilty. You can get legal advice and consider the campaign strategy.  

If you choose to plead not guilty you could be on bail for 12 months 

until your final trial date.  

Do you have a local address?  

• Bail conditions require you to reside at your house.  

Are you planning on going interstate or overseas in the near future?  

• Bail conditions usually require you to reside at your house and not 

leave WA.  

• Some countries have travel restrictions for people with a criminal 

record (many activists have continued to travel to the USA and 

other countries – check DFAT and Embassies for more information 

as these rules change and you may need to make applications).  

If you have any concerns about the above consider obtaining legal 

advice before you make your decision to act. 
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However, Police are not entitled to seize cameras/phones where people have 

recorded Police misconduct as that’s not the crime they’re investigating. 

This is an abuse of power.  

 

Police are also not entitled to delete footage or require someone to delete 

footage. That too is an abuse of power and could result in serious criminal 

charges against a police officer such as attempting to pervert the course of 

justice or civil claims of misfeasance in public office.   

 

Police liaison are effective  

Campaign Police liaison volunteers are working hard to minimise any 

chance of Police violence. Its good to work closely with campaign Police 

liaison volunteers to help to keep everyone safe on the campaign.  

 

Court process  

Bail  

Police can give you bail. In the unlikely event that police refuse to give you 

bail they must take you before Court (usually the next day) and you can 

make a bail application.  

 

You don’t need to take cash for bail. Bail for a minor charge, for someone 

without a record, will usually be on your own "recognisance" (promise to 

attend Court), which means you forfeit money if you don’t attend Court. Bail 

can include conditions (eg not to attend the protest site). You can negotiate 

your bail conditions with the police.  

 

A "surety" might be required if the police are concerned that you might not 

turn up at Court (a surety is someone else who will sign the bail papers with 

you and they will also forfeit money if you don’t attend Court).  

 

Bail conditions usually require you to reside at your usual address, and not 

commit further offences. If you have a further charge while on bail it will be 

harder to get bail, and you could be remanded in custody.  

 

There are other more strict bail conditions which would usually only be 

applied if you have a criminal record or history of skipping Court dates or a 

serious charge – seek further advice if this applies to you.  

 

 

Potential charges and related information 
Below are some common offences in activism. See the next page for details 

on likely penalties, as you won’t receive the maximum penalty.  The 

maximum penalties listed below may sound high, but they are low level 

penalties in the criminal code. 

 

Move on notices 

A police officer can issue a move on notice if they reasonably suspect that 

you are:  

1. Being violent or about to be violent  

2. Breaching the peace  

3. Hindering, obstructing or preventing any lawful activity that is 

being, or is about to be, carried out by another person 

4. Intending to commit an offence  

5. Have just committed or are committing an offence 

 

Police often give warnings before issuing move on notices but they don’t 

have to warn you first. A move on notice can be up to 24 hours (Criminal 

Investigation Act 2006 s 27(2)(b)).   A police officer must take into account 

where the person resides, shops and works, and access to transport, health, 

education or other essential services, when setting the move on 

notice.  (Criminal Investigation Act 2006 s 27(3)) 

 

A move on notice isn’t a criminal charge, it won’t appear on your 

criminal record.  Police can issue move on notices in any public places (and 

this is defined very widely to include anywhere the public can go, even if 

you need to pay).  

 

Failure to comply with a move on notice is a criminal offence, so you can 

be arrested and charged for breaching a move on notice. The maximum 

penalty is 12 months imprisonment and $12,000.   

  

     

Obstruction of a public officer (s172 Criminal Code ) 

Hindering or obstructing a public officer is an offence. This includes Police, 

and other government workers, but generally not private contractors.  

Maximum Penalty: 3 years imprisonment  

Summary penalty (Magistrates Court) 18 months imprisonment $18,000 

fine.  

 

Trespass (s70A Criminal Code)  

There are two ways you can commit trespass:  

1) going into a place without lawful excuse, or  

2) staying in a place after being asked to leave.  

Police don’t need to give you a warning first, but often will.  

Maximum penalty: 12 months imprisonment and $12,000 fine.  
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Disorderly behaviour in Public (s 74 Criminal Code) 

To behave in a disorderly manner includes:  

a. to use insulting, offensive or threatening language 

b. to behave in an insulting, offensive or threatening manner 

If you’re working to non violent direct action (NVDA) principles then you 

may have a defence - you were orderly! Seek legal advice.  

The maximum penalty is $6000. 

 

Remember it is an offence to conspire to commit criminal offences and to 

incite other people to commit criminal offences, so take care.  The penalties 

are the same as the penalty for the offence that was incited or conspired. 

These charges are hard to prove and not common.  

 

Prior to 2004 the Police Act included offences of ‘hindering a lawful 

activity’ and ‘obstructing a licence holder’ and these were often used against 

activists. These old charges have been repealed by the Criminal Law 

Amendment (Simple Offences ) Bill 2004. The move on notice and trespass 

charge are now the main tools police use. This followed a Law Reform 

Commission report in 1992, which highlighted the civil liberties implications 

for the very broad ‘hindering lawful activity’ charge. 

 

Penalties for activism  

Penalties range with the circumstances of the offence and your own history 

and circumstances.  

Penalties for offences toward the lower end of the scale can include: 

• a good behaviour bond (eg 6 months good behaviour bond, with 
a $500 penalty if you commit a further offence in the 6 month 
period),  

• a fine (your fine could be higher or lower and will depend on 
your case, some recent WA activists have received fines ranging 
from $600 to $3000)  

• in some cases you may be able to do community work instead of 
the fine.   

• If you have spent time in custody (eg overnight or all day) you 
may be able to receive no further penalty, in recognition of the 
time in custody.  

Failure to pay a fine can lead to suspension of your driver’s licence and 

possibly prison to cut out fines. 

 

You can apply for a spent conviction order when you are at Court, and this 

means that your conviction won’t appear on a police clearance. Your 

conviction is still visible for working with children checks and other 

professional checks like security guards, and it will stay on your court 

record. To get a spent conviction order you will need written character 

references, see the Legal Aid information sheet or get legal advice to see 

what needs to be included in the reference for Court.  

 

Tasers  

Police routinely carry tasers in WA. Tasers are issues to police as a non-fatal 

alternative to using a gun. Tasers have two different settings and can be fired 

at someone from a distance or can be used directly onto a person in drive 

stun mode. 

 

The Police Manual clearly instructs that the taser shall only be used to 

prevent injury and shall not be used as a compliance tool.  

 

This means that tasers should not be used against peaceful protesters, and 

police should not threaten to use tasers against peaceful protesters. A threat, 

in circumstances where it can be carried out, is an assault.  

 

If you are threatened with tasering or are tasered the legal support team can 

put you in contact with lawyers with expertise in this area who have offered 

to support the campaign.  

 

Police officers who use excessive force may be subject to criminal charges, 

loss of confidence motions (could lead to loss of their job), or civil claims 

for compensation.  

 

How to protect yourself and other community members from tasers or 

other excessive use of force by Police  

You or the Legal Observers can take notes and film police at public protests, 

and it is best to have the footage externally transmitted live and saved so you 

have the footage even if your phone or camera is confiscated.  

 

Do I need police consent before filming at a public protest?  

No.  The community protests to Beeliar are public events, not private 

conversations.  So it is not an offence to record these public events.  

 

The Surveillance Devices Act WA 1998 makes it an offence to record private 

conversations without consent. But there is an exception, which allows 

recording if it is necessary to protect a person’s lawful interests and that 

person consents (expressly or impliedly) to the recording (section 6(3)(d) 

Surveillance Devices Act).  So this means that you can lawfully record an 

incident if you’re worried that Police are using or threatening excessive 

force.  

 

Can Police take my phone or camera when I’ve recorded Police 

violence?  

 

Police are authorised to seize evidence of crimes.  

 

So if you have filmed activists committing an offence, the police may be 

entitled to seize your phone/camera. You could negotiate with police to 

provide them with the footage rather than the camera.  
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Searches  

My place 

Police can search your place 3 different ways :  

1. With your consent (they turn up at your place and ask to come in, and 
you agree). You don’t have to consent.  

2. With a Search warrant (approved by a JP) 
3. Police reasonably suspect that violence is happening or about to 

happen in your home. Police can enter without a warrant in this 
situation.  

Car 

Police have power to search a vehicle if they reasonably suspect that the car will 

be used to facilitate an offence or to help someone leave after committing an 

offence (for example, there is a longer list in the Act (s38 Criminal investigation 

Act). Police can search the vehicle to prevent it being used for an offence or to 

get away after an offence. Police have powers under the Misuse of Drugs Act to 

search your car if they reasonably suspect that there is anything to do with a 

drugs offence in the vehicle.  

 

Myself 

Police have power to conduct a basic strip search if they reasonably suspect that 

you have something relevant to an offence.  There are rules about how police 

conduct strip searches (it should be in private and conducted by someone of the 

same gender). Most activists are not strip searched, but there is unfortunately a 

history of WA police strip searching some activists on arrest.  

 

Under s69 Criminal Investigation Act the police can get extra powers to secure 

an area, and this can include only allowing people through who consent to being 

searched.  Seek legal advice if the police use this power.  

 

Before a basic search or a strip search is carried out, the person searching you 

must, if possible:  

• identify themselves 
• tell you the reason for the search 
• ask you whether you agree to the search 
• advise you that the search can still be carried out even if you do not 

agree, and 
• advise you that it is an offence to try to stop the search being done. 

 

Police use of force – reasonable force or excessive force? 

Police are trained in the use of force and regularly use force in their work.  

Police are empowered to use ‘reasonable force’ in their duties, but are not 

entitled to use ‘excessive force’.  

 

Complaint processes range from internal police complaints, complaints to 

ombudsman, complaints to the Corruption and Crime Commission (CCC) and 

suing police for injuries caused through excessive use of force or misfeasance in 

public office.  

 

Your right to silence  
Police have the power to take your personal details (name, date of birth and 

address) if: 

1) they suspect you have committed or are committing or are about to 

commit an offence; or 

(b)  you may be able to assist in the investigation of an offence or a 

suspected offence.  

A police officer can detain you to check those details, and can require you to 

remove anything covering your face. 

 

Personal details required are: 

• full name; 
• date of birth; 
• your address, (where you are living and where you usually live) 

Penalty for refusing to give your details: 12 months imprisonment 

(maximum) 

 

If you’re asked for your details – you have the right to request the police 

officer’s details (s6 Criminal investigation (Identifying people ) Act 2002). 

 

Aside from the requirement to provide your personal details, you can 

exercise your right to silence, and you are not required to answer 

further police questions. Your right to silence is a central right in our 

criminal justice system, you will not ‘look bad’ and it cannot be used against 

you in Court. If Police do a video recorded interview you can just say ‘no 

comment’ or ‘I’m exercising my right to silence’. This video can’t be used 

against you if you exercise your right to silence.    

Police questions are intended to obtain evidence for their investigations, and 

your answers can impact on you and other people.  

Police powers 
The Police have the power to:  

• Take your personal details (see the page on right to silence for 

further details) 

• Arrest & charge 

• Detain without charge, using the power to detain to decide whether 

to charge you for a 'reasonable time' (up to 12 hours for State 

offences, before approval of Magistrate/JP is required) 

•     Seize evidence – it is common for police to seize cameras and video 

recorders (including phones) of people filming actions. There are 

alternatives, eg provide the footage to the police (but not the camera). 

• Take a DNA sample if you are charged with an offence – this is 
usually with a swab from your mouth. You can have this 
destroyed if you are not convicted of the offence.  


